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Bef ore: Edwards, Chief Judge, G nsburg and Rogers,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: In United States v. Graham 83
F.3d 1466 (D.C. Cir. 1996), we affirned the convictions of
Terrence Terrell, Perry G aham and Roger Smith for vari-
ous narcotics related offenses as nenbers of the "Newton
Street Crew," but vacated the sentences so that the district
court could (1) make individualized Rule 32 findings on chal -
| enges to the Presentence Report, (2) make adequate findings
on the volume of drug sales attributable to each appell ant,
and (3) explain the foundation for finding that Terrell played
a managerial role in the conspiracy. Appellants now appea
fromresentencing on their convictions for conspiracy to dis-
tribute a large volume of crack, each attenpting to mninize
his role in the conspiracy and thereby reduce his sentence.
Qur focus is on Terrell's contention that the district court
erred in enhancing his base offense I evel by three |evels
under U.S.S.G s 3Bl1.1(b) for serving as a manager or super-
visor within the conspiracy. Because the government's evi-
dence was deficient in that regard, and because we concl ude
that Grahanmis and Smith's contentions [ack nerit, as do
Terrell's other contentions, we affirmthe judgnents of resen-
tencing for Graham and Smth but vacate the adjustnent of
Terrell's base offense |level and remand Terrell's case for
resent enci ng.

The nost rel evant conviction for sentencing purposes was
count one of the indictment, which charged conspiracy to
distribute crack cocaine. The sentence on count one is the
| ongest for each appellant; the renaining sentences run
concurrently. Upon resentencing after remand, the district
court made detailed findings about appellants' participation in
the Newton Street crack distribution ring. The court then
applied the 1995 Cuidelines to inpose the foll ow ng sentences:

Terrell and Smth:
Base O fense Level : 38
Manageri al Rol e Adj ustnent: +3
Crimnal Hist. Category: |
Range: 324-405 nont hs
Sent ence: 324 nonths

G aham
Base O'fense Level: 39
Manageri al Rol e Adj ustnent: +3
Crimnal Hist. Category: |
Range: 360-Life
Sent ence: 360 nont hs
Under the 1995 Sentencing Quidelines, distribution of nore
than 1.5 KG of cocaine base ("crack") warrants a base of fense
level of 38. See U S.S.G s 2D1.1(c)(1). A defendant is
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responsi ble for the drugs that he personally distributed as

wel |l as the "reasonably foreseeable" distribution by "others in
furtherance of [a] jointly undertaken crimnal activity, that
occurred during the conm ssion of the offense of convic-
tion,...." US S G s 1B1.3(a)(1). The district court mnust
determ ne weights by a preponderance of the evidence sub-

ject to appellate review for clear error. See United States v.
Lam Kwong- Wah, 966 F.2d 682, 685-688 (D.C. Cir. 1992).

The district court found that Terrell was responsible for
approxi mately 19 KG of crack, as follows: approximtely 2
KG sol d, 6.5 KG packaged, 6.5 KG distributed by co-
conspirator Frank Lynch, and 4.5 KG distributed by G aham
As we understand Terrell's position, he generally challenges
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the district court's methodol ogy for cal culating distribution
wei ghts wi thout proposing an alternative interpretation of the
record that would reduce his liability below 1.5 KG In any
event, each of his argunments, save one, lacks nerit.1

Terrell's sol e persuasive challenge to his sentence arises
fromthe district court's inposition of a three-Ievel enhance-
ment under U.S.S.G s 3Bl.1(b) for being a "nmanager or
supervi sor (but not an organi zer or |eader)" of the charged
crimnal activity. 1In essence, Terrell contends that the rec-
ord shows only that he was a gofer rather than a manager
and that he therefore was insufficiently culpable to justify an
enhancenent .

The Sentencing Quidelines permt the district court to
adj ust base offense | evel because of a defendant's "aggrava-
ting role"” in an offense. U S. S.G s 3BL1L.1. The nagnitude of
t he enhancenent varies with the culpability of the defendant:
4 levels for leading or organizing relatively extensive crimna
activity; 3 levels for managi ng or supervising such activity;
and 2 levels for |eading, organizing, nmanaging, or supervising
relatively confined crimnal activity. See id. An enhance-
ment under s 3Bl.1 nmust be supported by the preponderance
of the evidence, see United States v. Thomas, 114 F.3d 228,

1 Terrell's contention that the district court failed to nmake
requi red findings about the scope of his conspiratorial agreenents
with Lynch and Grahamis belied by the record; the required
findi ngs appear in paragraphs eight through ten of the district
court's findings of fact and conclusions of |aw at sentencing. Sim -
larly, Terrell's inplication that the district court erred by attribut-
ing drugs to Terrell that were sold prior to July 1990 in furtherance
of a conspiracy distinct fromthe one for which he was convicted is
belied by the court's express statenent that drugs sold prior to July
1990 were not attributed to Terrell. See Sentencing Opinion at
p 1(a). To the extent that Terrell contends that the record is
insufficient to justify an inference about the weight of drugs he sold
in transactions alluded to but not described by w tnesses, see
United States v. Badru, 97 F.3d 1471, 1477 (D.C. Cr. 1996), we
need not deci de whether the district court erred by attributing an
extra 1.14 KGto Terrell because even without this increase, he

261 (D.C. Cr. 1997), but such evidence may be circunstantial
see United States v. Layeni, 90 F.3d 514, 524 (D.C. GCr. 1996).
We review the district court's factual findings for clear error
and accord "due deference to the district court's application of
the guidelines to the facts.” 18 U . S.C. s 3742(e); see also
United States v. Bapack, 129 F.3d 1320, 1324 (D.C. G r. 1997).
According to the Guidelines, an average drug deal er who
sol d the sanme anmount of crack as Terrell would have received
an offense level of 38. Terrell, however, received an adjusted
of fense | evel of 41 because the district court concluded that
his drug dealing activity was nore cul pable, based on his
supervisory role within a |l arge conspiracy, than that of many
of his fellow drug dealers. This interpretation of the cul pabil -
ity standards in s 3Bl.1(b) stretches the guideline beyond
recognition. 2
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In applying s 3Bl.1(b), the district court relied on three
factual conclusions. First, the district court concluded that
Terrell was a "lieutenant” in the Newton Street Crew. The
court's sole support in the record for this conclusion is the
testinmony of WIIliam Wodfork, who stated that Terrell was
"sonetines"” a lieutenant. Nothing in Wodfork's testinony
expl ains how often Terrell acted as a |lieutenant, what actions
Terrell perfornmed when purportedly acting as a |lieutenant,
whet her all lieutenants acted alike, or--nost inportantly--
why he believed that Terrell was a |ieutenant, as opposed to
some other type of cog in the Newton Street machine.

Whodfork's testinony is therefore a vivid illustration of why
concl usory | abel s are i nadequate when assessing cul pability
under s 3B1.1. See, e.g., Thomas, 114 F. 3d at 260; United
States v. Sostre, 967 F.2d 728, 733 n.5 (1st Gr. 1992).3 Hence
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woul d still be liable for nore than enough cocai ne base to justify his

sent ence.

2 For reasons we do not understand, the governnment insists on

characterizing its case as based on "anpl[e]" record evidence, see
and

Appel l ee's Brief at 26, even though this court on direct appea
the district court on resentencing noted that the governnent's
position was weak. See Graham 83 F.3d at 1482 (stating that

s 3B1.1 issue was "close"); Sept. 26, 1997 Hearing Transcript at 4

(stating that governnent's evidence was "mnimal").

3 At oral argunent, the government provided an illustration of

the m schief that |abels can engender when divorced from context.

Counsel st ated:

this testinony cannot provide a basis for a s 3Bl.1(b) en-
hancenent .

Second, the district court found that Terrell acted "in
effect” as a "block overseer" by directing potential drug
buyers to fellow conspirators acting as sellers. The phrase
"bl ock overseer" does not appear to be part of the Newton
Street lexicon, but, in any event, the title is substantially
inflated given that the testinmony cited by the district court
shows only that Terrell, in the course of selling drugs, would
poi nt customers to the people carrying drugs.4 W agree
with the First and Tenth Circuits that the nmere act of
directing buyers to sellers does not constitute managenent or
supervi sion warranting an enhancenent. See Sostre, 967
F.2d at 733; United States v. Roberts, 14 F.3d 502, 524 n.37
(10th GCr. 1993). Chapter 3Bl.1(b) targets managers, not
conci erges and bel | hops.

Whodfork's testinony [was] that at tinmes, M. Terrell acted
as a lieutenant. And the definition of |ieutenant was you were

next to the kingpin. You knew exactly what was goi ng on
And you were in that role.

Oal Arg. Tr. at 19. Whodfork did use the word "lieutenant” to

describe Terrell, but he provided no evidence that Terrell "knew
exactly what was goi ng on" or was otherw se "next to the kingpin.'

Nor does Wodfork's testinony indicate that he had a specific
definition in mnd when he referred to Terrell as an occasi ona
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| i eut enant.

4 The district court cited the testinony of Frank Lynch, which
was as foll ows:

Q What was Terrence Terrell doing out there in July of 1990?
A. Selling drugs.

Q And when you say selling drugs, what would you see himdo?
A

. Direct customers, you know, selling--if they want sone, he
woul d get it to them

7/ 29/ 93 Transcript at 29. This testinony does not establish that
Terrell was a "bl ock overseer.™

Third, the district court found that Terrell operated within
a mddl e-zone of the Newton Street Crew hierarchy. The
evi dence supports this view of Terrell, but we concl ude that
not being at the bottomrung of a conspiracy is nerely a
necessary but not a sufficient condition to justify an enhance-
ment under s 3Bl.1(b).

Terrell was not one of the nost junior nmenbers of the
Newton Street Crew. The district court found that Terrel
was part of a distribution "clique" with G aham (who is
Terrell's cousin), Smth, and Lynch, under the overall | eader-
ship of Mark Hoyl e and John McCol | ough. At the bottom
rung of this clique were runners and "pi peheads"” who assi st -
ed in the day-to-day operations of the conspiracy. Terrel
was nore than just a runner, and he apparently was not a
"pi pehead.” Rather, Terrell on occasion provided a runner
wi th crack and worked closely wth individuals, such as
G aham and Lynch, who were central figures in the New on
Street conspiracy. For exanple, Lynch testified that he
stored drugs at Terrell's house and relied on Terrell to direct
custonmers to him This fact establishes that Terrell was a
crack dealer; but it does not indicate that he supervised other
dealers. Indeed, to the extent relevant at all, Lynch's testi-
nmony denonstrates that Terrell was a subordinate to Lynch
who was a |lieutenant, rather than a lieutenant in his own
right. Likewise, the fact that Terrell is Gaham s cousin is,
by itself, insufficient to prove that Terrell acted as a nanager
or supervisor. See Roberts, 14 F.3d at 524.

Terrell differed fromhis co-defendants in material re-
spects. For exanple, witnesses testified that Terrell was
essentially a 'wannabe' who Iiked hanging out with his drug-
dealing friends and rel atives, and wearing flashy cl ot hes
purchased wi th drug noney, but who could not be trusted
wi th operational control over the enterprise. Indeed, when
Terrell asked Hoyle to supply himwi th drugs, Hoyle refused
because Terrell was not ready; a lieutenant intervened on
Terrell's behal f, but was forced to pay Hoyle $1, 000 conpen-
sation when Terrell "messed up." This incident occurred at a
relatively early date in the conspiracy, and there is no evi-
dence to suggest that Terrell ever redeenmed hinself or
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gai ned nore responsibility as tinme passed. This behavior is
al so consistent with testinony that one |lieutenant cut off his
di stribution arrangenent with Terrell because Terrell was

i nconpetent; he was too "lazy" to sell drugs and coul d not
protect the drugs that were entrusted to him O course,
characterizing Terrell as a "wannabe" does not excuse his
conduct; wannabes who break the | aw warrant incarceration

The question is whether he falls within the definition of
"manager or supervisor" in s 3Bl.1(b).

Neither the district court nor the governnent has cited any
evi dence to dispel our view of Terrell as sinply a barnacle
clinging to the outer hull of mddl e managenent. The record
is devoid of any evidence that Terrell received extra conpen-
sation for serving as a nanager, disciplined any | ower-
ranki ng menber of the conspiracy, altered the conspiracy's
policies or procedures in any respect, provided guidance to
seni or managers or subordinates, issued any orders on behal f
of the conspiracy, or otherwi se held hinself out as a link in
the chain of command. Al the record shows is that Terrel
sold drugs and worked closely with others who sold drugs
whi |l e occasionally assisting with drug sales by runners and
pi peheads. This behavior is consistent with that of a drug
deal er subject to sentencing at an offense | evel of 38, but does
not justify a three | evel upward adjustnent. See United
States v. Ginton, 154 F.3d 1245, 1260 (11th Cr. 1998).

Nevert hel ess, the government contends, and the district
court apparently agreed, that the nere fact that Terrell was
not the nmost junior person in the Newon Street Crew
renders hima manager of those beneath himin the Crew s
"hierarchy." According to the governnment, the conspiracy in
which Terrell was a nenber consisted of nunmerous "strata,"”
and Terrell occupied a stratum above pi peheads and sone of
the runners. The governnent then argues that because it
can draw a vertical |ine on an organizational chart from sone
conspirators to Terrell, Terrell nust be a nanager or supervi-
sor within the nmeaning of s 3Bl.1(b).

There is, however, nothing to indicate that the Sentencing
Conmi ssion intended s 3B1.1(b) analysis to devolve into a

Page 7 of 11
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hol | ow exercise in spatial geonetry. Rather, the Conm ssion
designed s 3Bl1l.1(b) to distinguish between defendants based
on "relative responsibility"” and has provided substantive fac-
tors to assist courts in applying the guideline. See US. S G
s 3B1.1 background note. These factors include the defen-
dant's

exerci se of decisionmaking authority, the nature of his
participation in the conm ssion of the offense, his re-
cruitment of acconplices, any clainmed right to a |arger
share of the fruits of the crinme, the degree of his
participation in planning or organizing the offense, the
nature and scope of the illegal activity, and the degree of
control or authority he exerci sed over others.

Thomas, 114 F.3d at 261.5 No one factor is dispositive. See
id.; USS G s 3B1.1 application note 4. These factors im
pose a neaningful limt on prosecutorial and judicial discre-
tion to enhance sentences, and cannot be read to create a
formul ai c sentenci ng met hodol ogy. As the Seventh G rcuit

has observed, "One's status as a mddleman in a drug distri-
buti on chain does not, standing al one, nmake one a manager or
supervisor,” United States v. Thonpson, 944 F.2d 1331, 1349
(7th CGr. 1991); and, as the First Circuit noted, being an
"essential" participant in a conspiracy is not alone sufficient
to trigger s 3Bl.1(b), Sostre, 967 F.2d at 733.

5 The court in Thomas adopted these factors nearly verbatim
fromapplication note 4 to s 3B1.1. Technically, application note 4
is not directly applicable because the note governs in cases in which
the court nust distinguish an organizer or |eader froma manager
or supervisor. By contrast, this case--like Thomas--requires dis-
tingui shing a nanager or supervisor froma nere participant in a
crime. The factors enunerated in application note 4 nonethel ess
apply here as well because the two inquiries differ only in degree
rather than in kind. Whether a court must distinguish a nanager
froma participant or a | eader froma manager, it nust rely on
factors that parse defendants based on "relative culpability.”
Thomas, 114 F. 3d at 261. The factors in application note 4 are
tailored to this end, and therefore aid our analysis in the present
case.

The nore plausible reading of s 3B1.1 is that it creates
three relevant tiers for conspiracies that are "extensive": a
tier for | eaders and organizers, a tier for managers and
supervisors, and a tier for everyone else. See US. S G
s 3B1.1 and application notes. Wen confronted with a
heavily stratified conspiracy, a court nust superinpose the
s 3B1.1 franework over the organizational chart of the con-
spiracy and, using the factors noted above, decide where to
draw the two relevant lines that determ ne who qualifies for a
s 3B1.1 enhancenent. All persons receiving an enhancenent
must exerci se sone control over others, see United States v.
Bayl or, 97 F.3d 542, 548 (D.C. Cir. 1996); United States v.
Kelley, 36 F.3d 1118, 1129 (D.C. Gr. 1994),6 but we do not
di scern any basis in the guidelines for enhancing the sentence
of every participant in a conspiracy who does not reside in its
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bottomlayer. In other words, not all hierarchical distinctions
anong offenders matter for sentencing.

Consequently, while Terrell may have operated at a differ-
ent |evel than sone of his colleagues, this fact alone did not
make hi m a manager or supervisor. Because the record does
not provide any ot her evidence supporting an enhancenent,
cf. Thomas, 114 F.3d at 261-62, the district court could not
properly find that Terrell is a manager or supervisor within
the meaning of s 3Bl.1(b) as he was not significantly nore
cul pabl e than other crack dealers within the Newton Street
Crew. We therefore vacate Terrell's sentence and renmand
his case for resentencing.

Grahamis and Smith's contentions require only brief discus-
sion. W find no plain error by the district court in not
hol di ng an evidentiary hearing to permt cross-exam nation of
W t nesses whose testinony was necessary to determ ne the
quantity of drugs for which Graham would be held |iable
under U.S.S.G s 2D1.1(c). See U.S. S.G s 6Al.3 comen-

6 An upward departure, as opposed to an adjustment, may be
warranted for offenders who manage property, assets, or activities
rather than people. See U S.S.G s 3Bl1.1 application note 2

tary; United States v. Plunkett, 125 F.3d 873, 874 (D.C. Cir.
1997). «Qur review of the record shows no reason, and

G aham has not identified any, to conclude that an evidentia-

ry hearing woul d have produced rel evant informati on not
otherwi se available to the district court. See United States v.
A ano, 507 U.S. 725, 735 (1993); Fed. R Cim P. 32(c).

Nor is there nmerit to Grahami s contention that the govern-
ment failed to conply with an agreenment that woul d have
limted his sentence; the governnent proffered at a pre-trial
detention hearing that G aham had di stributed approxi mately
130 grans of crack, but there is nothing to suggest that the
governnment represented that its proffer accounted for all of
the drugs that G aham had distributed, as opposed to sone
t hreshol d anpbunt sufficient to warrant pre-trial detention
much [ ess that the governnent woul d have been bound by
such a proffer had its proof at trial differed. |In any event,
because Gahamfailed to raise any claimof detrinenta
reliance at resentencing, we reviewonly for plain error, and
find none.

Smith's contention that in enhancing his base offense |evel
by three levels to account for his managerial role in the
Newt on Street Crew, the district court relied in part on the
testimony of WIIliam Wodfork, who has purportedly recant-
ed his testinony, gains naught for Smth. Even without
Whodf ork's testinony, the record denonstrates that Smith
frequently was a manager and supervisor within the drug
di stribution conspiracy for which he was convicted. For
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exanpl e, Smth gave crack to "pi peheads" who would sell it

and give himthe proceeds, watched over "pipeheads" while a
col | eague was away, "oversee'd sales" for a senior conspirator
col l ected money fromrunners, and was fil nmed--and thus
observed by the district court7--directing drug transactions
by subordi nate runners. Hence, the district court's factua

7 Smith cites testinony that provides alternative explanations
for the events on tape, but the district court heard this testinony
and rejected it in favor of its own direct observations. Based on the
record before us, we lack any foundation for disputing the district
court's characterization of visual images that it witnessed.
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concl usi ons and application of the guidelines to the facts nerit
deference. See United States v. Harris, 959 F.2d 246, 266
(D.C. Gr. 1992); 18 U.S.C s 3742(e).

Accordingly, we affirmthe sentences of Gahamand Smith
but vacate Terrell's sentence and renmand for resentencing;
while district courts may sentence convicted drug dealers to
long prison terns specified in US. S.G s 2D1.1, only an
especi al Iy cul pabl e sub-cl ass of dealers, as defined in s 3Bl1.1,
are singled out by the Conm ssion for incarceration for an
even longer tine, and here the governnment's evidence failed
to establish that Terrell fell into this sub-class.
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